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RECENT DECISIONS. 241 

(1908) 81 S. C. 1, 61 S. E. 1096, but clearly cases may arise where 
the assault is by such an overpowering and unexpected force that the 
carrier will be absolved from liability although his servants did noth- 
ing. See Pittsburg, etc., By. v. Hinds (1866) 53 Pa. 512; New Or- 
leans, etc., B. B. v. Burke (1876) 53 Miss. 200. The charge of the 
trial court was, therefore, clearly erroneous, as stated in the principal 
case. 

Constitutional Law — Franchises — Confiscatory Bate. — A street 
railway company operating under contract franchises specifying the 
fare to be charged, found that, owing to the changed conditions 
caused by the war, the fare specified had become confiscatory. The 
city refused to allow an increased fare and the company stopped oper- 
ating and sought an injunction to prohibit the city from compelling 
further operation. Held, the injunction would not be granted. 
Where a rate specified in a contract franchise becomes confiscatory, 
it is a case of a hard bargain and not an unconstitutional taking of 
property. Columbus By. Power & Light Oo. v. Columbus, TT. S. Sup. 
Ct., Oct. Term 1918, No. 715, April 14, 1919. 

In this case the court applied clear principles of contract law. 
The decision is chiefly important as showing that the doctrine of the 
unconstitutionality of confiscatory rates, which was extended to cases 
where the companies were operating without any express authority, 
their franchises having expired, Denver v. Denver Union Water Co. 

(1918) 246 IT. S. 178, 38 Sup. Ct. 278; Detroit United By. v. Detroit 

(1919) 248 U. S. 429, 39 Sup. Ct. 151, will not be extended to give 
relief to a company where it has contracted to serve for the rate 
claimed to be confiscatory. For a full discussion of this subject, see 
19 Columbia Law Eev. 144. There is an interesting suggestion in 
the opinion in the principal case that if it could be shown that the 
specified rate would make the performance of the contract, taking 
all the years of the term together, unremunerative, a different result 
might be reached. It is difficult to see how any increased severity of 
the situation could alter the application of the sound rules of law 
as set forth in this opinion, but it is possible that the court feels that 
some such modification may be found necessary to serve the public 
welfare. 

Contracts — Agreement to Pay by Legacy — Damages — Quantum 
Meruit. — The plaintiff served the testator as a housekeeper, at his 
request, and in reliance upon his promise to compensate her by leav- 
ing her a legacy. The testator did leave a legacy, but it was inade- 
quate as compensation for the services rendered. Held, that the 
plaintiff could refuse the legacy, and sue for the value of her serv- 
ices upon a quantum meruit. Schmetzer v. Broegler (N. J. 1918) 
105 Atl. 450. 

In general, where the substantial breach of a contract by one 
party prevents the other party from fully performing his contract 
obligation, such other party may elect to repudiate the contract, and 
recover the value of his performance. Chicago v. Tilley (1880) 103 



